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Editorial Information: Headnotes

Medical Treatment--WCAB held applicant was entitled to medical treatment in form of home health care and living assistance from his spouse, which had not been formally prescribed, from 1/1/96 to present and continuing, for{505} eight hours per day, seven days per week, for applicant's 9/27/90 industrial head and neck injury that rendered him permanently and totally disabled, based on opinions from applicant's treating neurologist and applicant's credible testimony, WCAB found applicant was unable to benefit from pain medication and needed alternative forms of medical treatment such as ice and heat packs and neck massages, applicant made demand for reimbursement related to spouse's medical treatment for several years prior to 7/30/2004 award, and WCAB also ordered defendants to reimburse applicant's wife for home health care and living assistance she provided to applicant during same period, at rate of $11 per hour. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d § 5.02[1], [6][b].]

 Medical Treatment--WCAB held American College of Occupational and Environmental Medicine's Occupational Medicine Practice Guidelines did not apply to applicant's medical treatment because these guidelines were for acute medical treatment, four to six weeks after injury, applicant's injury occurred 9/27/90, and applicant needed medical treatment for chronic pain, years after his injury, not for acute conditions that occurred immediately following injury. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 5.02[1], 5.03[4], 5.05[3][a], 22.01[1].]
Applicant, a press maintenance specialist employed by Defendant, sustained an admitted industrial injury to his head on 9/27/90.  The WCJ issued an F&A on 1/30/2003, finding in relevant part that Applicant was PTD and that Applicant required further medical treatment to cure or relieve from the effects of the injury.  Applicant had claimed reimbursement for his spouse for services she rendered to him in assisting with his home care.  That issue was deferred for further development of the record.

The reimbursement for spousal services issue subsequently came on for hearing and on 7/30/2004, the WCJ issued an F&A, finding in relevant part that it was reasonable for Applicant to receive home health care assistance to help relieve from the residual pain associated with his injury, that it was reasonable for Applicant's spouse to provide the necessary home health care assistance for an average of eight hours per day, seven days a week, and that Applicant's spouse was entitled to compensation for her services at the rate of $11 per hour from 1/1/96 to the present and continuing.

Defendant sought reconsideration, contending in relevant part that the WCJ erred in awarding home health care assistance to Applicant since it had not been recommended by the American College of Occupational and Environmental Medicine (ACOEM) Occupational Medicine Practice Guidelines, that the assistance provided by Applicant's spouse could not be considered medical treatment, that Applicant's spouse was not entitled to compensation for her services, that the hourly compensation rate awarded to Applicant's spouse was excessive and unreasonable, and that{506} the award to Applicant's spouse was improper since Applicant had made no prior demand for treatment prior to the 7/30/2004 F&A.

The WCJ recommended that reconsideration be denied.  The WCJ indicated that Applicant was an ``honest and credible'' witness and had testified that he was never free from head and neck pain, that at times the pain was excruciating, that the onset of pain was at irregular intervals throughout the day and night, that he had taken various medications for the pain, but suffered various side effects that precluded long-term treatment with such medications, and that ice or cold packs applied by his spouse and frequent message therapy by Applicant's spouse tended to relieve the pain as much as anything else.

The WCJ also indicated that Applicant's description of his medical condition was consistent with medical reports of Applicant's treating physician, Dr. Mahdad, that at an 11/19/2003 deposition, Dr. Mahdad had testified that medication regimens had not been effective in treating Applicant's pain, primarily due to adverse side effects, and that application of ice or cold packs and neck messages was reasonable and appropriate treatment to help relieve Applicant's neck and head pain.

The WCJ further indicated that, according to Dr. Mahdad's reports and testimony, Applicant required home care assistance from his spouse on average of eight to ten hours per day, seven days per week, that Dr. Mahdad stated that the care rendered by Applicant's spouse was similar to that rendered by a physical therapy assistant, and that the reasonable rate of pay for someone rendering such service was $10 to $12 per hour.  According to the WCJ, Applicant had received this type of care from his spouse since the mid 1990's.

As to Defendant's contention that home health care of the type provided by Applicant's spouse was unwarranted and unreasonable since it was not specifically recommended by the ACOEM Guidelines, the WCJ stated that those guidelines related to acute medical treatment within the first few days to the first four to six weeks following the injury, that Applicant's injury had occurred 14 years prior to the hearing, that Applicant sought treatment for chronic pain, not acute care, and that the ACOEM Guidelines were accordingly inapplicable.  The WCJ also stated that the ACOEM Guidelines encouraged physicians to work closely with patients to control chronic pain and that, because Applicant was unable to benefit from treatment via traditional pain medication, it was apparent that the ice and cold packs were the most effective remedy in relieving Applicant's episodes of periodic increased pain.  The WCJ continued in relevant part:

If the applicant's pain was responsive to a medication regime, the defendant would be obligated to provide the applicant with the appropriate medications.  Unfortunately, this is not the situation.  Thus, an alternative form of pain relief is required to relieve Mr. Herbinger from the effects of the injury.  As stated above, the application of ice and cold packs seem to be the most effective remedy.  For the reasons discussed previously, the Court finds that it is reasonable and necessary for the applicant's wife to assist him.{507}
As to Defendant's contention that Applicant had made no demand for treatment prior to the 7/30/2004 F&A, the WCJ indicated in relevant part that Applicant had been requesting compensation for the services rendered by his spouse for several years prior to the 7/30/2004 F&A, that the case was first assigned to the WCJ in 7/2002 and that Applicant's request for reimbursement pre-dated that assignment.

The WCAB denied reconsideration and adopted and incorporated the WCJ's report.  Citing Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal. 3d 312, 475 P.2d 451, 90 Cal. Rptr. 355, 35 Cal. Comp. Cases 500, the WCAB stated that it was ``extending to the WCJ's finding on credibility the great weight to which it is entitled.''  The WCAB made no further comments on the issues.

Defendant filed a Petition for Writ of Review, in pertinent part repeating the contentions from its Petition for Reconsideration.

The WCAB filed an informal answer with the Court of Appeal, indicating in relevant part that Applicant's treating neurologist, Dr. Mahdad, had stated that, among other things, there were some activities of daily living that Applicant could not do without help, including ``putting on his shoes and socks, cooking and cleaning, grocery shopping, driving long distances, and dressing himself,'' that Applicant's pain often prevented him from getting up to go to the refrigerator, that Applicant needed massage, heat, ice packs, and even traction, that Applicant's wife had been able to provide the massages, heat, ice packs and other care as it was needed, often in the middle of the night, that Applicant's spouse exhibited ``really good'' expertise, equivalent to a physical therapy assistant, and that the provision of eight to ten hours of care each day was reasonable.

The WCAB also indicated in relevant part that Dr. Mahdad's testimony was unrebutted and unimpeached, that Labor Code § 4600[Deering's] specifically provided that medical treatment, including nursing that was reasonably required to cure or relieve the injured worker from the effects of his or her injury, should be provided by the employer, and that ``nursing'' could even include services performed ``by persons who are not licensed nurses, including the services of a spouse who acts as a `practical nurse.' ''  The WCAB stated in relevant part:

In this regard, the case of Henson v. Workmen's Comp. Appeals Bd. (1972) 27 Cal. App. 3d 452 [103 Cal. Rptr. 785, 37 Cal. Comp. Cases 564], is particularly relevant here.  In Henson, the injured employee suffered a serious industrial injury that resulted in the amputation of his right leg.  His wife, who had no medical training,[WCAB's footnote reads: ``Until a couple of years before the employee's injury, his wife had worked several hours by taking in ironing.'']  cared for him at home for some six years, until his death.  Her care consisted of, among other things, emptying his urinal, setting out a tray with materials so he could wash himself, preparing his meals and bringing them to him, helping him get dressed and undressed, helping him put on and take off his artificial leg, assisting him to the bathroom, giving him medication, and{508} rubbing his shoulder and the stump of his leg at different times of the night to ease his pain.

...

In concluding that the employee's wife was entitled to reimbursement for services as a practical nurse, the Henson Court began by noting that ``nursing services'' include services of a practical nurse and the fact that the services were rendered by a family member of the injured employee does not relieve the employer of its statutory obligation to pay for them. (Henson v. Workmen's Comp. Appeals Bd., supra, 27 Cal. App. 3d at p. 457 [citing to Cal. Casualty Indemnity Exchange v. Industrial Acc. Com. (Elliston) (1948) 84 Cal. App. 2d 417, 422-423 [190 P.2d 990, 13 Cal. Comp. Cases 50]].) The Court further concluded that the fact that the treating physician had never formally ordered or prescribed practical nursing services was not a bar to recovery, since the treating physician knew that such services were required and that the employer's wife was providing them. (Henson v. Workmen's Comp. Appeals Bd., supra, 27 Cal. App. 3d at p. 459-460, 461.)  Similarly, the Court concluded that the fact the employee's wife made no demand for payment until after the services had been rendered was not a bar, because the employer knew that such services were required and that the employee's wife was providing them. (Henson v. Workmen's Comp. Appeals Bd., supra, 27 Cal. App. 3d at p. 461.)

The WCAB concluded in relevant part:

CIGA lastly contends that the award for attendant care by Herbinger's wife is inconsistent with Labor Code section 4600(b)[Deering's], which provides that ``reasonably required'' medical treatment ``means treatment that is based upon ... the updated American College of Occupational and Environmental Medicine's Occupational Medicine Practice Guidelines [ACOEM guidelines].'' (Lab. Code, §4600(b)[Deering's].)  These ACOEM guidelines are ``presumptively correct on the issue of extent and scope of medical treatment, regardless of date of injury.'' (Lab. Code, §4604.5(c)[Deering's].)

CIGA, however, appears to forget that the statute creating the presumption of correctness of the ACOEM guidelines did not become effective until January 1, 2004, ... and that the presumption of correctness itself did not apply until March 22, 2004, i.e., three months after the publication date of the updated ACOEM guidelines. ... [Citations by WCAB omitted]
According to the WCAB, the ACOEM guidelines had no relevance at all to Applicant's wife's services prior to 1/1/2004, and the presumption of correctness of the guidelines did not apply to any services prior to 3/22/2004.

WRIT DENIED February 25, 2005.

